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ITII. DOCTRINAL AND PRACTICAL OBJECTIONS TO AI
FREE SPEECH COVERAGE

We have demonstrated the theoretical difficulty of placing
Al speakers wholly outside the First Amendment. A great deal
of computer speech shares similarities with the human speech
that courts already protect, especially when we emphasize ex-
pression’s value to listeners. Non-humanness does not neces-
sarily pose any insurmountable theoretical obstacle to strong
Al rights.

The law, however, is more than theory, and there are ar-
guably a host of practical and doctrinal hurdles to protecting
strong Al speech. This Part explains how both prevailing doc-
trine and practical concerns also fail to eliminate the possibility
of First Amendment coverage for Al speech, even while they
identify important challenges and questions yet to be ad-
dressed.

A. CAN AI SPEAKERS HAVE CULPABLE MENTAL STATES?

First Amendment law sometimes requires intent to cause
harm (or some other culpable mental state on the part of the
speaker) as a condition of imposing liability for speakers’ harm-
ful expression."” Courts justify such a requirement in an effort
to protect valuable speech from the possible chilling effects of
over-regulating less culpably motivated speakers."* But this
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creates a problem if the doctrine were to insulate Al speakers
(but not human speakers) from liability because they lack
provably culpable mental states.

Say, for example, a computer produces defamatory
speech—i.e., false factual claims that damage its target’s repu-
tation—about a public official. First Amendment doctrine cur-
rently requires a showing of the speaker’s actual malice before
even demonstrably false political attacks may become actiona-
ble.'” How might a court determine whether an Al speaker act-
ed with knowledge of or reckless disregard for the falsity of its
assertions, or that it “entertained serious doubts as to the truth
of [its] publication™"® If the culpable intent cannot be shown,
then liability arguably does not attach.

Rather than insulating Als’ defamatory speech from liabil-
ity altogether, courts could manage these complexities by alter-
ing the doctrine to prevent an Al windfall or otherwise mitigate
the harmful effects of defamatory AI speech."” Even contempo-
rary free speech doctrine, despite its growing emphasis on for-
malism over nuance, offers ways to address important regula-
tory concerns.'™
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Indeed, our legal tradition has long had to find ways to
manage the challenges presented by new machines and other
technology. Copyright law provides one such example of law’s
adaptation to technology at the doctrinal edges. The concept of
vicarious liability, with its focus on a potentially liable person’s
benefit from and control of a copyright infringer, was initially
poorly suited for the age of mass filesharing."® Software dis-
tributors benefit from filesharing in more indirect ways than
their physical world counterparts: through online advertise-
ments, for example, instead of rent or direct kickbacks. The el-
ement of control presents similar doctrinal challenges: software
distributors can either easily control all users, exposing them-
selves to broad liability and accruing what can be high monitor-
ing costs, or can create situations of willful blindness. Over
time, courts have (admittedly with serious struggles) figured
out doctrinal ways to ascribe secondary liability to software dis-
tributors.”™ The sheer scale of filesharing, balanced against
fears of chilling technological development, resulted not in a re-
fusal to apply copyright law to new technologies, but in doctri-
nal development that made room for complicated debates about
overarching policy concerns. Courts similarly may adapt First
Amendment doctrine on its edges to address the challenges
posed by Al speakers’ defamatory speech, even absent a prova-
bly culpable mental state.

to address context-specific concerns).

119. Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 261-62 (9th Cir.
1996) (explaining that the “concept of vicarious copyright liability . . . [is] an
outgrowth of the agency principles of respondeat superior”).

120. See Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S.
913 (2005) (holding filesharing software company Grokster liable for inducing
copyright infringement); Sony Corp. v. Universal City Studios, Inc., 464 U.S.
417, 442 (1984) (explaining that for its maker to escape secondary liability, a
technology must be “capable of commercially significant non-infringing uses”);
A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001) (holding
filesharing software company Napster liable for user copyright infringement).
But see Am. Broad. Co. v. Aereo, Inc., 134 S. Ct. 2498, 2516 (2014) (Scalia, J.,
dissenting) (“It will take years, perhaps decades, to determine which automat-
ed systems now in existence are governed by the traditional volitional-conduct
test and which get the Aereo treatment. (And automated systems now in con-
templation will have to take their chances).”); Bruce E. Boyden, Aereo and the
Problem of Machine Volition, 2015 MICH. ST. L. REV. 485, 499-505 (discussing
how technology muddies issues of responsibility in copyright infringement
cases).





