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The AI Act: Weak, Weaker, Weakest 

By Ljubiša Metikoš1 

The AI Act has been passed!2 EU politicians are now proudly presenting themselves as international frontrunners 

in the field of AI regulation. Which is quite convenient, just before the European Parliament elections. In the past, 

I have criticized how vague and unclear the European Commission's proposal for the AI Act was.3 But now, a few 

months later, we see what the final version of the AI Act has become: a long series of watered-down attempts at 

regulation, resulting in a long list of exceptions. 

Weak: Lobbyists and secret negotiations 

The legislative process of the AI Act has left much to be desired. The influence of Big Tech lobbyists has been 

undeniable in recent months. Under the guise of protecting European AI businesses, companies such as the French 

Mistral urged EU politicians not to regulate generative AI. Mistral, as a European champion, would help the EU 

win the so-called 'AI Race'. The AI Act should therefore absolutely not harm the competitive position of European 

companies. Not much later, however, it turned out that Mistral was already negotiating to be taken over by 

Microsoft while being in talks with EU politicians.4 

Moreover, the trilogue negotiations were anything but transparent to outsiders. The most poignant moment arose 

when, on the very last day of negotiations, the European Council proposed to allow biometric surveillance based 

on race, when such systems are used by law enforcement agencies. After this news was leaked by journalists on 

Twitter (X), I hurriedly collected the signatures of 60 fellow academics in an open letter against this proposal.5 

Fortunately, the final version of the AI Act does not contain this exception. Nevertheless, the European Council 

did get a lot of other exceptions through the negotiations in return. 

Weaker: A wide range of exceptions 

One of the main goals of the AI Act is to prohibit AI systems that pose an unacceptable risk to the safety, health, 

and fundamental rights of citizens (Recital 1 of the AI Act). For example, biometric mass surveillance is prohibited. 

However, a wide range of exceptions still allow the use of such systems in many specific cases (art. 5 (1) (d) in 

conjunction with (2) to (7) of the AI Act).  A complete ban on dangerous 'predictive policing' systems is also 

missing from the AI Act, even though such practices demonstrably violate fundamental rights.6 

Migrants also have a much lower status under the AI Act than EU citizens. For example, the AI Act prohibits the 

use of AI systems that analyze the emotions of students and employees, but not those of migrants (art. 5 (1) (f) AI 

Act). Such a ban is desperately needed, as migrants have been subjected to AI-based lie detection systems in the 
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past, which often have made mistakes.7 In addition, the AI Act says nothing about the export of dangerous AI 

systems abroad. European-made surveillance technologies, on the other hand, have been used in the past by 

countries such as China and Israel to oppress Uyghurs and Palestinians, respectively.8  

The weakening of the AI Act is also visible in the articles that deal with high-risk AI. For such systems, for 

example, certain risk mitigation measures must be taken (art. 9 AI Act). Annex III of the AI Act formulates which 

systems are considered to be ‘high-risk’. However, many broad and vaguely formulated exceptions apply to this 

list. Only profiling systems are always considered to be a high-risk AI system (art. 6 (3) AI Act). 

Weakest: The disenfranchised citizen 

However, the weakest part of the AI Act appears to be the lack of strong (procedural) rights for individuals. For 

example, the right to lodge a complaint under art. 85 of the AI Act does not contain any obligation that supervisory 

authorities must respond within a certain amount of time to that complaint, or even the obligation to respond to a 

complaint at all. However, the AI Act does contain a new right to an explanation, which will partly fill the gaps in 

the right to an explanation under the GDPR.9 Unfortunately, art. 86 only requires that a superficial description of 

the AI system in question be provided. In addition, the EU legislator, or any Member State, may restrict the right 

to an explanation without restriction (art. 86 (2)). 

Individuals will therefore only be able to monitor compliance with the AI Act to a limited extent. This is in contrast 

to, for example, the proposed Brazilian AI Law, where in addition to a 'risk-based approach', a 'rights-based 

approach' is also used.10 Such rights can stimulate dissent from outside the established order of regulators, 

developers, and AI users. In the Netherlands, scandals such as the childcare benefits scandal and the SyRi case 

have shown that we cannot rely on the government when it comes to supervising the use of AI.11 The proposed AI 

Liability Directive could, in part, have strengthened the position of citizens in this regard by making it easier to 

gather evidence and sue the developers and users of risky AI systems. However, negotiations for this directive 

have slowed down significantly and now leave a major gap in the regulation of AI.12 

Conclusion  

The EU has certainly not found a panacea when it comes to regulating AI. The final version of the AI Act appears 

to have become the child of an opaque and manipulated legislative process. It's full of half-hearted attempts to 

(not) regulate dangerous AI. Therefore, companies and government agencies that develop and use AI need to go 

beyond the obligations of the AI Act, if they want to use AI in an ethically responsible way. 
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